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latter half, completing it by the words laissez passer, was indeed due to 
the Physiocrats, although the nearest approach to it in any of the scien- 
tific works is " le monde va de lui meme " used by the Marquis de 
Mirabeau in his Philosophic rurale in 1763. Mirabeau himself after- 
wards tells us, in the Ephemerides du citoyen of 1767, that the intendant 
Gournay used the full formula laissez /aire et laissez passer during a 
conversation. Oncken can find nothing to cast discredit on this asser- 
tion. This half of the traditional report, although often obscured and 
misrepresented, can therefore stand. 

It may seem a waste of energy to devote so much careful research 
and above a hundred pages to the discussion of such a subject. But 
science can only have thanks for a student who is willing to expend his 
energy in a scholarly manner and finally put to rest a much contro- 
verted point. Dr. Oncken has accomplished this and his essay deserves 
to be read. 

E. R. A. S. 



Allgemeines Verwaltungsrecht. Von Dr. O. von Sarwev, 
Staatsminister in Stuttgart. Freiburg in Baden, 1887. — Lex. 8vo, iv, 
177 PP- 

The work before us belongs to that admirable series of treatises upon 
public law, already noticed in this Review, Marquardsen's Handbtich 
des Oeffentlichen Rechts. Under the title " General Administrative 
Law," Dr. Sarwey has given us, in reality, a (very general) treatise upon 
comparative administrative law. It lies in the nature of the subject that 
a book on general administrative law can be nothing more than a com- 
parison of the different rules of law which we find in force in the 
different modern states. If an author attempts anything more his 
work becomes a treatise on administrative science, devoted more to 
what ought to be than what is. Dr. Sarwey frankly accepts these 
limitations, and expressly says that his book is comparative rather than 
critical or speculative ; but, in addition to the mere comparison of dif- 
ferent systems of law, he attempts to lay down a system for the treatment 
of administrative law in general. We must therefore criticise the book 
as a book on comparative administrative law and as an attempt to offer 
to the student of administration a system which he may follow in his 
study of administrative questions. 

The book, like all works in administration, starts out with the endeavor 
to separate what is known as administration from the other functions of 
government, viz. legislation and judicial decision. Dr. Sarwey's treatment 
of these extremely difficult and intricate questions is interesting and 
able, but it does not seem to me that he has been more successful than 
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his predecessors in reaching a formula which expresses, in all countries 
and at all times, the exact difference between the different functions 
which he discusses. He says that legislation is the expression of the will 
of the supreme authority in the land. In the United States this would 
hardly be admitted to be true by the best of our lawyers. Ordinary 
legislation is with us the expression of the will, not of the highest 
authority in the land, but of one of the authorities created by the 
supreme authority, viz. the constitution-making power. Our legislative 
power, like the co-ordinate powers, the judiciary and the executive, has 
its limitations. Undoubtedly, under the constitution-making power, 
the legislature is the highest authority; but in America, at least, the 
legislature is not the highest power in the land, though it may be in 
Germany. It is very questionable, however, if it is possible or even 
advisable to attempt to separate in theory the different functions of 
government, as so many German students insist upon doing. In prac- 
tical life we suffer very little disadvantage from not possessing an exact 
definition of them. 

As a treatise on comparative administrative law, Dr. Sarwey's work is 
very incomplete. In the first place, for reasons which are perhaps satis- 
factory, no branch of administration except internal affairs is treated at 
all. The administration of foreign relations, Dr. Sarwey declares, has 
its place in international law; and the financial administration should 
be treated in works on the science of finance. For omitting the admin- 
istration of military affairs, he gives no reason. The administration of 
justice he does not consider a branch of administration proper at all. 
His comparison is thus confined to the rules governing the administra- 
tion in the performance of all of its duties not included within the 
branches which he has excluded; that is, to the rules governing the 
administration of internal affairs. 

But here again his comparison is not satisfactory — at least not to an 
American. For Dr. Sarwey has evidently no idea of any administrative 
system that is not, like the German, bureaucratic, with the fullest hie- 
rarchical organization and with great discretionary powers. An adminis- 
trative system like our own, in which the officers are not subject to the 
instructions of any superiors, have little to do except to execute the 
laws, and have little or no discretion, but are subjected to the ever- 
present control of the courts, which can review almost all their actions, 
— such a system is hardly dreamt of in his philosophy of administration. 
Indeed, Dr. Sarwey has written his book with little or no knowledge of 
administrative matters on this side of the water. He hardly makes 
mention of the United States in his entire book. 

As a treatise on comparative European administration, however, Dr. 
Sarwey's work is excellent. Especially good is his treatment of the 
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development of administrative law and the gradual growth of the pres- 
ent conception of the duties of administration. The last part of the 
book is devoted to administrative jurisdiction in the different states of 
Europe. This is where Dr. Sarwey excels ; it is in this field that he 
has made his reputation. But even here it seems to me that he has not 
that exact knowledge in regard to foreign law that is necessary for an 
accurate description of foreign institutions. Thus, for instance, in his 
sketch of the administrative jurisdiction in England, he omits altogether 
the bill of injunction as a means of judicial control over the administra- 
tion ; and in what he says relative to France, he speaks as if the ministers 
still possessed the general and ordinary jurisdiction over administrative 
cases, although the latest and best view is decidedly opposed to this. 
In general, however, his allusions to foreign law are correct, though the 
sources of his information are evidently secondary rather than primary. 
Dr. Sarwey's method of treating the subject of administrative law 
is one of which I hardly approve. His exclusion of what he calls 
" administrative law in the narrow sense " from his chapter on the 
duties of the administration leads, it seems to me, to an unnecessary 
duplication of details and to a system of cross-references which is 
somewhat awkward. His conception of administrative law " in its nar- 
row sense " is based upon the limitations placed upon administrative 
action by the existence of individual rights. As these exist, according 
to the present prevailing view, simply as a result of legal provisions, 
it would seem quite proper and more convenient to describe the action 
of the administration and these limitations upon its action at the same 
time. 

Frank J. Goodnow. 

Traiti de la Juridiction administrative et des recours con- 
tentieux. Par E. Laferriere, Vice-President du Conseil d'Etat. — 
Tome I. Notions generates et legislation comparee. His toire, organi- 
sation, compitence de la juridiction administrative. Paris, Berger, 
Levrault et C ie , 1887. — xviii, 670 pp. 

One of the most important questions that the science of administra- 
tive law has to solve is : How shall the administration be controlled in 
its action by judicial bodies independent of and separate from the active 
administration itself? This question involves the protection of the 
individual against the arbitrary action of the executive; and on the 
answer to this question, much more than on the general form of govern- 
ment existing in a country, depends the degree of actual liberty which 
its citizens enjoy. In a century which has devoted so much attention 
to administrative subjects, the importance of this question has naturally 



